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.. TXT:

NI AGARA MOHAVWK POWER CORPORATI ON
May 7, 1999

Honor abl e Debra Renner
Secretary

State of New York

Depart ment of Public Service
Three Enpire State Pl aza

Al bany, New York 12223

Dear Secretary Renner:
The encl osed | eaves, issued by Ni agara Mohawk, are transnmitted for

filing in accordance with the requirenents of the Public Service
Commi ssion, State of New York:

Si xth Revi sed Leaf No. 134
Second Revi sed Leaf No. 136
Original Leaf No. 136.1
Third Revi sed Leaf No. 201
Original Leaf No. 201.1

To PSC No. 218 Gas
Effective: July 19, 1999

I nt roducti on

As the Commission is aware, during the past year the Attorney
General of the State of New York directed Ni agara Mhawk to investigate
its commercial accounts and identify commercial custonmers with a religious
affiliation whose prem ses may have qualified for residential rates. As
required under the Assurance of Discontinuance, dated July 23, 1998,
Ni agara Mohawk eval uated customer eligibility for residential rates by
perform ng a predom nant use cal cul ation. The purpose of this filing is to
amend the applicability criteria for entry into residential service
classifications under PSC No. 218 Gas and to file new applicability
provisions that inplenent the requirenents set forth in the aforenentioned
Assurance. Also included with this filing is a housekeepi ng/ conformn ng
amendment to the Applicable Use of Service For section of each residential
service classification. This housekeeping revision anmends the veteran*s
applicability to include the submi ssion of certification of status under
| RC Section 50 (c) (19).

Backgr ound

Residential rates are applicable to gas service and both single and
t hr ee- phase secondary electric service utilized by any corporation or
associ ati on organi zed and conducted in good faith for religious purposes
and used primarily, principally, or predominantly in connection with such

religious purposes, including the operation of such corporation or
associ ation of a school, notwi thstanding that secul ar subjects are taught
at such school. (See Public Service Law '76) The NYS Religious

Cor poration Law defines a religious body, as an organi zation "created to
enable its nmenbers to neet for divine worship or other religious
observances." The residential rate is not applicable to facilities used
predom nantly for non-religious purposes by religious organizations such
as facilities used to provide social services.

Pursuant to the Assurance, Niagara Mhawk reviewed the conmmerci al
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accounts of religious entities in its service territory to determ ne
whet her these accounts should have been classified as residential under
Public Service Law '76. After reviewi ng these accounts, Niagara Mhawk
determ ned that the overwhelming majority of its religious custoners were
recei ving service under correct and appropriate service classifications.

A limted nunmber of religious organizations that qualified for service
under residential rates were receiving service under comercial rates in
ci rcunmstances where it would be nore econonical to take service under
residential rates. Ni agara Mhawk believes that, in many instances,
erroneous rate classifications had been assigned as a result of the vague
and subjective standards set forth in Public Service Law '76
Specifically, the Conpany concl uded that reasonable nen and wonen of good
will could disagree as to whether a specific prenmse was "used
predom nantly" for religious purposes.

In an effort to inprove its business practices and ensure that
uniform criteria is applied to the qualifying prem ses of religious
organi zati ons, N agara Mhawk, in consultation with the Attorney GCeneral
adopt ed objective standards to inplenment the "predoni nant use" test for
eval uating religious usage. These objective criteria are in conpliance
with the requirements of the |law and have been approved by the Attorney
General. The criteria are specifically included in the Assurance as a
condition of the settlenent.

hjective Criteria Under the "Predom nant Use" Test

Under the objective criteria specified in the Assurance, the fact
that a religious entity owns or operates certain premses is not
concl usi ve evidence that the account is eligible for the residential rate.
Nor is the fact that religious services are conducted on the prenises
conclusory in and of itself. The "predom nant use" test focuses on
whet her the predom nant use of the premises is religious. |n determning
what constitutes predom nant use, N agara Mhawk perfornms an objective
review of the premi se by neasuring square footage of the various spaces
constituting the prenises and considering hours of use as well. Thus,
assumng a premise is 1000 square feet, if only 100 square feet are used
for a chapel during brief intervals of the day, and the rest is used for
non-religious (i.e. charitable) purposes, such as a soup kitchen open to
the public, the facility does not neet the predom nant use test.
Conversely, if a facility is 1000 square feet, and npst of the space is
utilized on an infrequent basis for non-religious purposes, while a | esser
area is made available all the time for religious purposes, the facility
m ght meet the predoni nant use test.

Recently, the Public Service Comi ssion endorsed the usage of such
obj ective standards in ruling that a community center affiliated with a
religious organization did not neet the requirenents of Public Service Law
'76. (See PSC Case 95-E-1090) The Commi ssion concl uded that the "bul k of
the Center*s space" did not qualify for the religious rate because
services were conducted in a small portion of the total space.

Concl usi on

Ni agara Mohawk recognizes that religious organizations are not
confined to churches or houses of worship. Rather the test is whether the
property receiving service is used primarily or principally for religious
purposes. Due to the diverse nature of religious service, Niagara Mhawk
cannot identify and catal ogue all the types of facilities, institutions,
and uses that are entitled to the residential rates. Respectful ly,
Ni agara Mohawk requests that the Conmi ssion recognize that the qualifying
criterion is difficult to adm nister because Ni agara Mhawk nust nake a
determ nation on a case by case basis. The objective standards adopted by
Ni agara Mohawk in inplenenting the subjective "predonm nant use test"
pronotes uniform application of the religious criteria, thus allow ng
Ni agara Mhawk to objectively neasure whether the property is used
primarily or principally for religious purposes. Ni agara Mhawk asserts
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that the "predom nant use" calculation will ensure that a review of an
institution*s purposes and operation neet the requirements of Public
Service Law ' 76.

The majority of the customers currently classified as residential
under Public Service Law '76 will remain on the residential rate once this
filing becomes effective. 2,968 gas accounts with a religious affiliation
currently receive residential service. O these, 77 percent of the tota
nunber of religious customers receiving residential service are churches,
rectories, covenants, tenples, and synagogues, and thus clearly qualify
for residential service. The renmining custonmers identified as religious
are school s, acadenies, canps, and charity organi zations. N agara Mhawk
plans to review these custoners under the "predom nant use" test to
det erm ne whether these accounts truly qualify for the residential rate.
If Niagara Mhawk deternines that the custonmer should receive service
under a non-residential rate, Ni agara Mohawk will transfer the account to
the appropriate rate but will not retroactively rebill the customer for
the difference in cost of service.

The notice required by the State Adm nistrative Procedures Act is
encl osed.

Because this filing is being made as a requirement under the
Assurance of D scontinuance, the Conpany is requesting waiver of newspaper
publication requirements under 16 NYCRR 136.70 for this filing.

Inquiries regarding this filing should be directed to Ms. Lynnette
Christensen, (315) 428-3344.
Pl ease advi se the undersi gned of any action regarding this filing.

Si ncerely,

Marcia G Collier
Manager Gas Rates

Lett 70



